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Abstraer. When @ woman reprodieces biologicall, she cresier o bd through morally permizsitde seoal
bedwavior. Procreation b the act of having ehildren, o puy it another way. Even I the child's genetic muterial
s fro dnrewiere oclier tham e persen's swn body, win somevne fefonally coused e e of o child,
phey imremd T raive dee child gy their own Fom concéprion o adinlihood and ie he bepally responsiile ax i
ehilels pavent. Feeling powerfess is compelled by fosility. They pibdish sotines on their coltwre and fonily,
particulerdy for women. The soctal Institntion of socien iv the family. A human being's fundamental right is 10
iarve e o har v oty ety o probiem that meny morded ceiples foce. Medival scienoe fax
extahfished o nunher af hiolagical and medicol cawres of Infertiiity, teiuding frequent misearriages. high blnod
presae, uterine defects, aging feser, Wver or ddney disense, thyroid afnormalites, diabetes melliny, adrenoel
dincvwe, and generty difffoulites, fnperdifiny v actually viewed o8 o ot fo pareetfood sl futherood, The
wrerdeam e 18t e ol Technodogy and scieace. Th developmeny of eariied fumar ryrroductive Techaelogies,
aoiphly mrropaey. has given infertile couples mew hope. One of the. significant advancements of this mew
scienitific and technelogiond ere @ surragaey. The procers of being o siwrogaie benefil infendad. percnli
everywhere, Commerctal sirragacy i ond g the differmi tvpes of sidragacy.

Key Words: - Surrogicy, Curse, Comvmercial Swrvopncy, Inferitlity, Children and Axsivied Ruwman reprodictive
fechnalagles,
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L Iomroduction:

“He&my son”: "Me he is ming.” Aftor hesring both the ladics,
the King deliverad his judgmeant, *Divide ihe living child inga
two, and give half to oné and hulf to the other."

The above mentioned judgment wax deliversd by the wise King Solomon in ender to find out the awn
mather of the ehild in question for wham twa ladies were quarneling with ench other fur clatming their righs
over the child. Having heard the decikion of the King, ope woman began i woep and requested the King ot 1o
cut the child into two picces but give it 1o other woman. At this the King Solomon came 1o about the real mothes
and gave the child 1o the woman whe mede request bim not to cut the ¢hild, Abhoogh this story shews the
wisdem of the King Solomon but such disputes have become a reality in recent times. Due 1o the scientific
developmints it hus hecome possible fir o child o have mother or father more than ene. Toduy tho Kings nre
replaced by the Coorts; )

In modern times severnl perzons may claim their rghts over a chilid ond o sestle such dispuies is nol wm
easy task for the Courts et wlso peses a legnl nod husnas righis challenge, This burting problem hes emerged
due to the seientific developments: made by the biologists and medical experts in the sphene of human
reproduction for getting o solution for childlessaess. i

Children are the most pregioos gift 1 the spouses in this world, There is no hitgger rosponsihility bui
fhe relatianship with & child can bear the greasest rewnrds. Undoubiedly o-child is one of the most valuable
hoors of Giod 1o every Tiving creuture on this eanb. That is why every human boing has o nutural instinet and
dessire o have his oz her natural children., Regunding from the point of view of performing the different religious
ritunis pnd duties, in order 1o garry ot the customs and traditions of the family the importance af the children is
dopisted in all religions of this world, Children are the flowers in o spousc’s lifis garden. Every living thing has
the innate drive amd bivlogical nesd to repeoduce in order 1 produce progeny. Especially human beings wani to
have their own binlogicat child,

P, New Delli2015)




Surropacy in Tndian Sacleny

Procreasion s the process by which an Ovgantism produces others of its biological instince. Marrsage
bond is a naturally procreative in the whole world, But due to infertility, marmied couple find outs themsealves
helpless for Beginning their own biologiesl offspring, nferdlity means Unablz to get pregaant threugh nofural
Process, A new family is created during the unigue bond of marriage process when \wo people of the opposite
ge1 together nnd cxtablish & matrimonial relstonship. Such types of families are completed with the birth of &
child. A child's birth, in the opinion of piychologists, forges o unique fink hetween spouscs. Parents ke peace
of beeath that child will Suppor in our old nge. They foc! themselves stress fres ac his birth, The Practice of
SUITOEsCY exists from the ancient period in society, Henee surmogacy is not at all new 1o the present genemtion,
und is slowly but surely becoming mone and more populsr dey by duy. Todny Indie hes bocams the hub of
surrogncy process. Infertils couple and others slao prafer 1o opt surmagncy for their hiological child,

Mostly people compel by the ciccemsancss o opi sumognoy method but fome people opt in fashion as
ieciress Privinkn Chopra and Shilps Shesty eie. In oor socicty, we can easily see nany lbstances where the
inferiility bed to marimenial break down. Therefore, in fndion seciety, the kfe of Women 18 incamplete withont
a child. Cenerally, infertility is divided in 1o two parts like bological and sacial. Firstly, in biclogical infertility
pamig- that & woman s biologically in competent o unahle repraduce & new born haby on her reprisductive
parts. [ie to heshth issues, Medical Scicnce cienrly denies 1o conceive the baby, Sccondly social infersility is
onc il which 8 group of or cortain classes are barred by the community from reproducing. Susrogacy is only
way 10 altermie o foe aforesald siustions. Susrogacy is 0 meshod to help such imtended parents,

Meaning and Definition of Surregncy. The wem “Susmogacy” has been derived from the Latin word
“gurrogalus” which means ‘subsritute” that 1¢. a persan who & sppointed to perform any net in place ol another,
Surmogacy in the camtext of modica] prociice desotes un ngrecment wherchy o woman consents-to camy through
the pregnancy, kabour, and delivesy for ancihor person who is cither unable or mwilling o do s0. Thus, o
surropmie mother & o woman who cormdes o child for mnother woman using sither her own ogg ar the
mmplenintion of a ferblized ey from o different ooman in her womb, Through the oee of & surmgie, &
pregiency can e achicved without sexwil confoct A "Surrogste Mothes™ is 2 woman who bears o child on
Iselealf of ather parents % part of the aarogecy process. which &8 type of assizied reprducton.

Traditivanlly the Sumrcgocy can bo defined os the technigue koown ad "surmegscy™ ontails & couple
hiring a woman 1o help them conceive, deliver their kid 1o term; end then give up all of har parental rights-io
thems, Through the vargas definitions given by different scholdrs and lews the suthor bn& triad 1o weplain asd
define the surrogscy and other iechnical terms precisely in the following wiy;

According to Black's Law Dictionary surmogney is an “sgrosment wherein a woman agroes io be
edificially inseminnted with the scmen of another womon's hushand. She agrees o conceive & child, eamy tha
child 1o serm snd after the birk, assign herparcntal rights to the Mological father and his wife,™*The Ouxford
Dictionary defines surrogacy os “on srangement m which a woman (the corrying mother) agrees 1o bear a child
end to haml over thet child, on birth, 16 another person or perscns (the commissioning parenzs).™ The
Encyclopedia Britannica defines “surrogate motherhood”, “'is the peactice In which & woumsan bears a child for o
couple who are unable to produce children in the usual way,"Wamock Commission Report defines surrogacy,
“as the practice wherchy one woman casties & child for snother with the intention that the child shoold be
handed over affer birth,™ According to ICMR. Guidelines 2005, "Sumogney is on arrangement in which o
WMTIAL BEFSEE 10 CRITY I pregnancy that is-genetkeally unrelated to her and her mashand, with the Intention m
carry & to term and haadover the child to the penctic parents for whom she is seting &5 & surrognie.”™ “Surrycy
means o practics wherehy one woman beans nad gives birk w a child for un intending couple with the infention
of handing over swch child to the intending couple after the binh:™ .

In this way surrogacy mesns to help infertile conple wio 15 not competel in conceiving mwd s not :-n_hlc
s fulfill her desire io become mother in the crestive world. The concept of surropacy has become an altermative

2 Bryans A, Garner (ed.), Black’s Luer Dicvionary, West -Thomson Reuters, LLS. A (6th od. 1990, pol 443

T Avuiluble af kips:iwerw oxfordreferonco.com=vise=
*Ima Report of the Comemittor of Inguiry into Human Fertilization ond Embeyology, 1984 (LK) nmvmikahle
athitps:/fwww.cthicshere.ong/mxde73 750

S fgle 1.2.33, The notional puidslises for Acereditation supervision and rogidazion af ART climes in_ India,
ki il of Medical Research, lsued by Minisiry of Health sed Family Welfore, Government of India,




Surrogacy in fndian Soaclety

migthasd for the couples wo overcome the problems of having sdopted the ohildren &= well &5 to reduce the
infiertitisy rpates in the society,

Kinds of Surrogacy - The subject of surmogacy is seen as being extromely delicate and emotonal, with
implications that are feit by all those imvolved. Depending on the suiubility and conyenicoo al' the puriners,
many amengements are concaivable i surrogacy. This Jed o the development of severnl types of surrogacy
Every surrogacy agreement i3 different, and the partes can choose the best and most convenient type of
surrogacy out of & variety of options. The seri of armngemant entered wto, the financial transsetions und
connections imvolved, the usege of genctic muteriel, and other fuctars can all be wed 1o clussify diffarcnt types
of surnogacy ns follows)
. Tradivionsl Surregaey- The traditional sumogeey fnvobves atificlal insemimation of o surogute
moiher using donated sperm from the Tntended fsher or another doser of sperm. This process is inually
medically misised. If @ surrogate'’s egg is used in this procedure, the woman will nlso be referred 1o s the
biclogicnl mother of the resulting kid. The inteaded mosher will typically go through the step-pareat adoption
process, and the intended father's name will typically be listed straight on the haby's hirth certificwe, Regarding
sureosmey, we discover thot rubes vary greatly from stsic i state and ¢oumiry W country, However, the
legislation perttining 1o surrogney has not been processed with adequnts unifrmity.
C Gustationul Surrogacy- The lundation of this gestional surogasy = e the surrognte mothes ko
longes hiss & genctic or hiological conmection to the child berm, There ts an Equal split of invabvement at hath
cnds. On vne etul, the eggs are romaved from the intendod mather or the apg donor, and on the other end, the

fram the intendsd father oc the aporm donor i combined. Following this mixing, the developing embryas
ure plased in the surmogets's woms, Embryos that are not transferred after this mixing process are occasionnlly
frozen and Inter used for the transfer if the first ransfer does not result in pregreancy,
" Altrulstic Surrogacy- To sccurncly define altruistic samoguey. it can be challenging given that mony
proponents of surrogacy contend that all sumogney is by inberently shiruistic. The phuse "alirmdetic surrogiey”
is, however, typically anly used to describe sinuations in which the surrogate is ot paid for her services heyond
reimbursement for medicnl expenditures and athar sccepaable pregnancy-relasted costs. Many of  these
agreements are mide a3 diserete surrogacy between relatives or close acqualntances, Alsrtitstic and commercial
aurrogacy follows & similar surmogeey process in most coses. But in chariteble sumegacy apreements, the
mujority of intended pareots work with swrogsies they sloeady Enew, Mony altriistic sirmogatos dre winmen
who sonate their gessosional services for fheir siblings, children, 'or niher elose fusmlly menbirs or aoquaintanee
becnuse of the extraordinary sslflessness required of such surrogniss. Hecause the intended parcnis. mnd
sarognte slready knew who they wene befiore consulting a surrogacy ¢xpart, Hese siuntRng o pefiarmed 1o a3
*jelesiri fimd surropaay.”
= Commercisl Serrogsey - “commercinl sunogacy means commercinlization of suroysey services or
procedures of its component services of component procedurcs ingluding selfing or buying of humm carabarss ar
trading in the sale or purchase of human embeyo or gametes of selling or buying or trading the aervices of
surrogate motherhood by way of giving payment, rewnrd, benarit, fees. remunemtion or moneiry incesiive in
cash or kind, o the surrognie mother or her dependents or ber represenistive. sxcept ihe medical exponses and
such pther prescribed expenses incurmed on the surrognie mother oad the insumnce coverage for the surogate
mother,™ The commercial sumogacy 15 absa known ‘womb for rent' or compensaled surrogacy. Crenemily
commareiel surrogocy meand Lo compensate 1o the sumegute mother for her services excopt i mtmrsemicat of
radical enperses

O the other hand amount is paid fo surrogste mother for her services beyord medical expense. India

has developed into o centre for commescial sarmosney because there are less expenses in compurisens ather
pations in the world. When a surrosate morher carries o kid in her womb and then gives the baby to the
crtnmissioning porents in exchange for money other than medical costs, this is known og cOMMesclal SETTORALY.
In Indis, commercial surmgacy has been prevalent on & large scale. Due to poverty, surrogate mother agress o
carry pregnancy for intended parents ot loss cost. And due to all these factars the sommercial surrogacy (=11
become on large scale & profitsble business In India. There are o member of nations where all these medicnl
procédures are procticed, have legalized nnd approved them. Fallowing the Baby Mamji decision in T002, the
Apex Court doclured thut commurcisl surregacy is legl in India. But the new legslation namely THE
SUREDGACY (REOULATION) ACT, 2021, peohibits the commencial surropesy compledely.

Legul, Ethien! wad Maoral lsgues of Surrogacy= Every couple wanis o experience what it™s like io o o parent.
bt for some couples, - infertility prevents them from realizing this desire. Couplies can now feel the breath of
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their own blood thenks to the development of in-vitro fenilization and other medical and ftechnolegical
sdvances. The process of surrogecy |5 & boan for Indis. Manmy infertile couplas from ower the warld have been
drawn 1o Tpdia by swrogacy, and thers are many wimnen who are willing to- corry another person's kid here,
Notwithatanding the surrogacy is not limited lo (e medical side but slso includes several social, legal and
ethieal coneerns. There & m dominant faar of commercializing childbirth and fear of abuse of women and the
poor, and n mother with anather child who tramsfers the child w0 another woman is not readily lofersied in
society atd commenly secepred. In Sumogney. & woman is contracted 1o carry pregnaney for another marrid
couples. But, yet, Indis bos the definite legiskation samely The Surrogecy (Reguintion) Act, 2021 1o regulate the
surropséy. The Act has made commercinl sumogeey illogal and focused oaly on aktruistic surmgney. Moroovesr,
foreign infertile couples nre hanned to have a child trough susrogacy process in indin. Surrogsey 4 mone lkely
t lsave legal, ethical and maral and issues

. Legal Issaes- The legal issues sumounding a sumouscy ase complex. diverse and unsettbed which
results into hardships regarding defining the legality of surrogacy contracts, determining the status of surogate
child, commissioning parent, settling dispates regarding custody, citizenship of surrognie child. [ndie has never
vutlawed surrogacy, bul m recent veors i hes come 'l pealiee bow miportad 05 o regulpie the secior
However, it ks anticipnted thet more formal regulation will be adopted at the foderal nnd state levels. Until now,
reguliion hus tuken the fonn of non-binding guidelines issued by the medical sector. The necessity i
regulation is obvious given the volume of trooblimg situstions that contimes o be reporicd invalving crosa-
border sarroguey ermngements where the child's itirenship and porenage stone are ambiguons, ss well s
piven the winnics regarding proper protections fop surrogste modhers. " But pow Indin has the definite legaslation
namely The Surropscy (Regulation) Acs, 202 1o regulnis the surregecy.

# Ethbcal Fsswes- There are severn] ethical issies regarding swrrogacy in Inding culture, For the purpise
of evalunting practical ethics, women's resdinese fo fully snd volontrdly congent o Rerving &3 substimtes. is
ericial. Some critics contend that the prohibition on substiubion restricts woemen's ability 10 s tieir
reproductive powers anyway they see it gnd ihat women's suionomy in determining how to use thels Hme and
obilities 15 shamedul, In this serse, women are rasonal, autonosncusly responaible beings who ase prepared o
make mujor decisiens about their [ives ond bodies, sven proctical ones, due o their roalistic circumstanees and
resources, ~Subsitution would thus culminae in the rewtmsent of o kid 28 & good, which is cihically wrong and
unethical, Snheilmion with in it fertilimation frequently leads in the’ delivery of sriplete or quadsipists,
neconding o stadics. This might be bormiul to the baby's growih snce the commuzsiomng perents woulkd not be
copable of caring for o grent smount of children who wene born pot os-per their will, Furthermore, there i a
possibalify that surrogate childron will be bom with abnormalities. The werification of paternity and chald
custody is yet another difficult topic in the procedure. ™

- Moral lssmes- There are several pora] and emotionad issees a5 far ag survogacy is concernad in [isdian
sociery. Peychalooy expens believe that surrogacy, on the ather harml §s more usoally Hnked (o siress, Thess are
a few of the main emotional concerns that surrogate mom's expetience. '™ Like, enforsed suppression of feelings
for the child, Relationships with the foetus’ genetic parents, family, und other retatives; worry over ber husband's
rencticns 10 marriage and sexuad scuvity, Concens nbout disclosing the pregmancy type fo ber own childeon,
Persprs enpaping in the qurrogacy operation: encounter redigiogs challenges In tlie abdence of sociecal ‘and
religious scoeplance céc. Another importan peycholopicsl asneet of the surmgste prepnancy is the mather's
cmotional aftachment to the child og it develops during prognancy. A woman's nner experience and foclings
chunge during n ypical pregnancy, and she forms on emational ok amd atachment @ the unborn child. Infimds*
iartal Tealth i sipnificandy nfluenced by the netare of the mother-fostas: bond ord level of stnchment,
Similasly Sorvogate boldes hive a difficolt dme accepting the: fagt thas someone ather than their hiclogical
mother cartied them, However, find it esaior to accept the idea that they are not Haked o ihe individunls mising
them on a biological level. A surrogate’s children are more likely 1o have behavioral ind emotional issues, "

* Katarinn Trimmings and Prul Bosarmonl, Tamiemationa] Sampncy Amsngaments: fogal Regulaiion al the: Tilernatinead
Level, |&6-187 (Hart Pubfishing Lid United Kingdom Onfond, OX1 20W, 2085, _ _
"Dr8S. Das &PriyankaMeut, “Commerciolization of Sumogacy in Indin™ A Crtical  Analysis,
Availahleathitpasfawna vesenrchgnte wet/ publicatinn 2| 710247, wigited o 20702/202 1 . -
I Vesnin Sulabeva.- Medival pspects of swxopsts motherdsood] vol. 64 Prog, Shevehenko Sci Soo, Mad Sei
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Judicial response on Surrogacy in Indla- The function of the Indian judiciasy sndd lopislative iniriatives
permining o the surropgacy concept sct the way for the concrete form in this area. The Supreme Court bas 12kt
a unigue approach m @ number of instances involving the susrogacy nation since i 18 the protector of basic
rights. I 2002, Indin made commervnl surrogsey. legal, nnd since then, the indusiry hes expumded
tresnencausly. Consequently, o pletbora of for-profil businesses cleimmg 1o be experts in surrogacy low heve
pmergad, providing advice and 2id o forsign visiess o Indin looking for an Indian mother who will rent her
womb for the hlessing of o child. The Indim Council of Medical Research [ICMR) issued ' guidelings for
surmngecy agreements o 2008, The couple and the surrogate mother would determine the surogate moldier's
entlibeirent 10 8 cemsln amount of financisl remuneeaiion in scoordance with the requirements. According o the
eziterin. the surrogste mother rannot use her own egps for the surrogeey aod muse farfedt all parental rights o
the child sha is camying, But presentty by “The Surrogicy (Regulation) Ast of 2021".any ciinic offering
surmogacy services, gynecologists. embryologist, o other medical professional is prohibited from performing
conmmoreil surrogacy in omy way. Under the 2021 Act only alimaistic surrogecy is permitted. According 1o
ladlen Taw, the intepded peir, or the couple wishing w become parents, nuust be legully wed. Females should be
betweon the ages of 25 and 50, and males shiuld be between the ages of 26 and 55. They also cannot already be
parents to hiological, survogate, or adopted children. This demand s essential. The uge of the summognde mother
providing thiz gervice nuest be between 35 apd 45, Om2 werogaic mather placement is-allowed per woman
during her lifetime. An intended couple who hos o medical aeed for sumogey™’ niust receive o "Cartificate of
Essentiality Infertility” from the National/State Assisted Reproductive Technology and Surrogacy Board.

The woyage of commersial purroisdy m lodis can be said o hove bogun in 2002 whon e Suneame
Conert, the higheet coart in the mation, " declared it permissibe. The Supreme Court and severyd High Couarts of
the varivus States have produced a number of decuions that have boen cascntiol in Indin’s surrogacy industry,
Habry Manjl Yanoda vi. Union of India &&nr" It is very first case which was Tiad through a writ petition
under Article 32of the Constinwtion of India, 1950, before the Supreme Cowrt of Incdis for decluration of
leplitios of the wvarious isswes Telating o serogocy wrmngement. Til the date vo enaet proper low which
governs sarsous aspects of mirrogasy. *The Suprems Courd apined & this case thet sumragpsey Srrdidements dr
legad i Inclin and 50 It ordered to hand over the child Momji bomn through surrogacy trmngement, to ber
punediang, Tl coun aies held thar the medical procsdure even in commercial samogacy |5 legal in Dudia as ivis
in many counrics of the world,™'® Jan Balrry, Anond Municipality ond others (AIR 2000 GLUJ 21), In this case.
Jen Balox and Ids wife Susanng Anem Doble came to Anend, Gujorst and opted samogacy tooged ihe dwn
children, Jan Balaz applicd {0 the regional Possport (HTice af the Mintstry of External Affairs, Governmient of
Indin for'" grinting passport 1o the twin's baby, Accordingly passpor was granted under “Tatkol Scheme™
“Laiter ok, Minisiry of External Affairs issned & notice withdrawing the passporl due Lo coming asmoss s
new facts thit sumogacy 18 nof recognized in Germany and fwins® baby cannot get Gezman citizenship if they
are mt first recognized s India citizen. The twins® babies were left “Steteless™ fir mare than two yoars.™' This
case raisod the fundamental question of whother foreign biological parents who wont to send the surmagate clhild
back to kis or her notive country or place of permanent residency need a court raling outlining the partics' rights
in & surogney relstionship.” In P Gestha vs. The Kerls Livestock Development Board™ Lid,, 2008, the coart
had the opporiuiity to sddres a nuimber of binporant et s 0y case. Including the cancepr of mofherhond
obtained through medical technelogy, including surrogacy, the lagat eafemuard for maternity rights, the right of' s
child 16 health care, as well a8 the incorpomtion of intemationsl convention laws into municipal low, and
benelicin] interprotation of fawe!! Thers ore many cases: before or after the. enscimont o The Surmogocy
{Regulstion) Act, 2021 (No, 47 of 2021) and Surrogacy (Regulation) Rubes, 2022 which ingtead of regulating
the procties of susrogacy ln o damoemtic and organized way scck to b commercial surrogacy comploicly.
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Surrogacy in Indian Sociely

which is practically nos possible tog, the Indian Judiciary has played the very crucial mole reparding summogoey in
Iendizn sociesy.

IL Conclosion

In the pressns day, surrogacy has become 2 biessing for humanity, It gave infertile couples who sce
umable to have chiklren neturlly o vishle chodce. Tt gives those optimistie parents whi are childless the chanee,
if they 4o desire, 10 have o genetivally related child, All living things, ncluding humane, have a limited lifespan.
Ml-l'l.'ilil.'- 5 oa lifelomg comimitment ond the comerstane of the famiby, 1t 5y EIU-I'11I'-"|-'||-F kind of relatiensho
between peaple of differont sexics that aerves social, psyehological, biologicsd, aad religious objectives within
societies and cultures, Almost all anciant societies sssigned the fertilization, childhcaring, and childrearing of
children fo the institution of family through marrlage. And all of the workd's main religions, inchading Hinduism,
Christianity, and Islam, place the highest value on human repeoduction. In India, siwrogacy has inchastrin]deed ax
a million dotisr business and become » majar destination for commissioning surrogucy by foreigniss alsa.
Madem saphisticoted rechnology and madical cxpertise sasy scosssibility of suragate women, Tow medicil cost
i comgarison e ether eoumiries, Therefore the overnll conelusion of the author & thal commercial surrogacy
n gre dehumanizing and degrading to the dignity of the women, uses her body i maching of
procraetion and takes fhe resulting child 55 o commodity, throw the child in verieus coaflicts of eastedy and
parenthood, nationality snd stherwise immedintely afier the bitth, which is vielution of all the rights of child and
ngninss the human dignity, Surrogacy Regulation Act 2021, has muade the biggest change thar thera |3 ho scope
for eommercial surrogacy. The legEeluture regulsies axploittion of surogate mather and child. Commerecial
susregaey has been made an offtnce through the existing Act 2021, Indien Legislature has inken o good sep by
prohibiting the commercial surrogacy in India.
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Abstract- The notlon of oo has furdamental imporiasce in collective socleiies since the dishonarable condict
aof an individhea) reflect upan the rext of the family membere or commmnify. The woridwide medic s fepiidarly
expused younger generations fo Hberal thowghi, which has caused them fo sigr to doulbs the standands of ihe ol
society that have been imposed by extreme vigilance, The most horrifeing of oll the several erimes of konor that
peelr i undmetvedhe howor Bl Degplie the faot that svove of the dlegal comporents of oo kg aay
agriap with thaee nacecary for murder under @ coimiry’s legad systews, honor killng hay xeveral pariicular
gualifies that make it even more forrifding thaer meder Caadly, o wicttn of o fooor killtag i o velonive or fiend
wite belongs to the victim’s owa soclel groep, The perpetriotor is frequendly o brother, father, mother, or ather
redari e whese radivional duty it was to protect the victim from danger Honour kilifngs are inkerensly murders of
imdividumbe, Al murders of individuedy thot are prosecised if thay fall within the ombit of rectione 209 aud dechion
20 of the TPC. v inierwational level the provisions of the CEDAT cover musder wnd other homicides that de
Wor e o mrder The stmilicrions of the freary, which in perernd forfidi any degrec aff fodily or memral
divecomnrs that b socamdated fo women, mmedieredy cover afl agpects and gagles of hoowr Rillings agoines
Jfemnle mevnbers of socien. The execiilve (5 reguired o exevctse all dve difigence fo eruonre il theé memblier Alnies
of the CEDAW fake preventive meamires to protect wonkent and ewiliw alf formis of disorineination. agalnsr tien,
Kepwardy - Hovge Killing, Indian Penal Cade, Oreriumy, Caste-svsten, Horpilble afftuce amd miermaiianal sy,
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Menning and Definithon of Honour Killing - Honor killings sre similar to int-famity violemes in thot they
invoive the nurder, usually by male relatives, of women who ane thought @ be the nardians of the mnle or
family’s honor and who as soech must preserve thelr vinginity snd chasaity. These woeren arc thoaght to hove ruined
the fomily's honor nnd shonld be killed in order foomesbore it Althoush men can alsn be killed for the sake of hanom,
wornen are fypically the victime of hopour killings, Honor killings are first and-foremest acts of vielence mnanst
wonnen und vielstions of bominn dghts. Even though there 15 dismpreemiont over what exactly gualifics as-a "hanar
killing," mast researchers, femnle cighis sctivists, WOOs, aid legislarors comsider it 1o be & sperific eategory of
hanaur-based crimes b wlkich = man 12 ksl by tise femily inorder o resiore the degraded family hooor Hoaoar
killing b5 defined as the a6 of murdering a person, usually a fismale relative (such & & daugluey, sister, of spouse),
wha i3 believed o have browght shame 1o the family by engaging in improper sexual behavior.

Honvor killings hove botn oceesrme for o bong time. They have been inking place all over the world for
conturies. Honour crimes are violent acts, gensrally murder, cormied out by family nsombers against mako or female
relatives who are belisved 10 have domaped the family's reputation. Even the perception thil o womsan has belhavod
T weay b dishoioes™ her fardly (s snough jo star an aiack on her life, A wonan mey B targeted by her
farmilby for o variety of ressons, mcluding refising to enter mta oo armanged martiage, baing the Yiotm of sexusl
exsault, seeking & divorce even from an sbusive busband, oz (allegedly) copuniftang adultery, The decirion o kill
(b dnughier in the interest of upholding the family bonor might be made for a tumber of different reasons. The
fact that the rural sections of Indts refise 1o modify their atimde tovward manrispe is the most evident reason why
this practice still cecars o8 guickly ond frequently s 11 docs. They. contend thot uny ginl wio defies her paronts’
wishies aboul mneriage and opasio s They decide to give the doughter the death penalty sinee granting her tequests
to semeone of i different gotra or custe would underming the family's honor, Sociologists contend that the casie
system's persistent custe-based rigidity is what causcs homor killimgs 10 oocur. Here, they commit this heanous sct
out of fear of losing their cokle stanus hecapss of which they receive many benefits. Crime. The people’s mindset
has not evolved, and they just cannot understand that msrriage can oceur within the anme gotrs or ontside of one's
caste. which 12 another feeeon wity honour killings occur:




Honor Killing - Current Natignal and Internadanal Legal Framiwerk

Itumen Riphes Watch explaing the teem honour killing & follows:

Henour killing are the acts of vesgeance, usually desth, commitied by male family members agalnst
female family members, who are held 1o have brought dishonor upon the famnily. A woman can be m:gm-d by
(individuals within) ber family for o variety of reasons, including: refusing 10 enter im0 sn aranged marriage,
bierg the victim of b sexual assauls, sccking a divores- even frm an abusive husband or (allegally) commiiiting
adultery. The mere perception that & woras has behaved in awey that “dishoness” her family s sufficient to trigger
an attack on her life.?

Hoaour killing alsn peferred to as ‘customary killing' or *Domestic public violence” According to The
Black's Law Dictionary honour killing defines® “A erime motivated by o desire 1o punish o person whe the
perpetrator bellevies as bnjured o person’s or greup’s sense of kenour.™ Homer killing is neithar specificnlty defmed
by law nor is there any other term that could be said to have widesprend scesplance. Yot human rights
orghnbations end expens hove not offered mony reasons o honows killings. Honor-based vielenca. honaur crimes,
und violence hesed oo hosour rules are wll perms msed o desoribe the natlon of henoar killing. which 2% a
complicated idea.. ™. sines they have many varianis of dofinidons. ™

Iadian Legal Framework for Honour Killing - There sre numerows provisians in the Constiution of Indin tha
thal substantinte and allow for a citizen to éo as and what be wishes to do rill the time he or she does not encroach
apon the fghts of others, There are fundansenmal dlghts and civil liberties that have beon given wide intéerpretutions
a0 as 1 allow for citizens end individunls within India to 1ake free deeisions, However, fundamonta] rights ond
directive principles of stete policy do not slwuys deal with issuss and freedoms directly. but have wo be imerpretad
m u faahion so as to allow for the mplementation of these Hberties and freedoms info ever pervading spheres of
life: Henour killings are inkerently murders of individuals. All murders of individuals that ore prosecused if thoy
fll wethin the mmbitof seciiens 209 wnd sectlop 300 of the IPC,

Honour Killings are cases of homicide and munder which are grave crimes under the IPC ("indian Penal
Code™), Under the provisions of 295 & 301 of the 1PC, culpable homicide not amounting 1o murder snd merdes
aze both made punishable alfences. . The offence of botur erimes falls within the parametens of section 294 snd
3011 heesuse fomilics kil either with the intention to kill or not far the breach of family honour. The panishment
far the offenee of hamvar killiegs or any killings whetsoever for that St e cootwinesd undes section 302 of the
Indian Pennl Code. In past instances, the courts' of india have also held the khap Panchayats and the families as
well the local communities responsible for the offence of honour killings under seetion 302 if the IPC.*

Such murders are violative of Anicles 14, 15 (1) & (3), 17, |8, 19 and 21 of the Constition of Indin.
By ik foree of Acticls 14, India puts focth the mile o' low thet menns that everyone is cqual bafore the eyes of law
pngl that o ene iz above the law. Thizs means that the law {5 apphcabie to each and every oné amd no. ane
irmespeetive of their social status con bresch the law and get away with it. This part of the Constitution of Endia
fulls within the amshit of the besie armcture doctrine, which 2ntes that oo -atboriny can amend or change this
pariceler power that e constitufion permsts to the citizens and individuoals in Indin, And 1t is for this very reason
that alf crimes committed for the lleged or setual protection of bonowr in the family are grossly adverse o the
b ol oo ae codunined in Arucle 14, Honoar k.iJHnEu ure i.nhl:n:'n.tlr murders of mdevdiduals, All murdess of
individunls that are prosecuted il they fall within the anibdt of secthons 299 and section 300 of the IPC. These are
idse dircctly viokalive of Artdele 19 and 21 of the Constitution of Indis,

Axtiche 19 is the following- *19. Protection of certatn rights reganding froedom of speech ete
{1y AL catizens shall have the nght (e} to frecdam of specch and expression;
{b) T apsemble pescenbly and withoot arms]

i) To form assecintions o LIKOms:

' Humas Rights Watch, Honoring the killers. April 2004, vol. 16 No.1(E)
3 Bryan A. Guener (od), Black's Law Dictionary, Ninth edition 2009 P, 423 _
Windn Edvardasen, “Crinies of Honour- Femamles’ Right for Suppor in the h'lultlnﬂll.mn_l
ilﬁblml‘.hﬂpu:-'fnmtmmu.m‘bhshtmhandlﬁlﬂ-i}-"hFiJiI-'l"!E.'-LE-E".-’JEJ.pdt‘h:q'lll‘-'ﬂ-ﬂFl
#eiabed on Octobee 20, 201}

Pilish Yanal Code, 1860, Sections 290, 101 and 302
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{1 Ta move frely thronghout the territory of ndia:

f#) To reside and setile in any part of the territory of India; oad
{F) Omitted
{h Topractise pny prafession, or to curry o any occupation, trade or business

(2} Mothmg in sub clanse () of elinge { | ) shall affect the opemtion of ey cxisting low, or prévens the Sinke
froom making any law, in so far ax such low imposes reasanable restriciions on the exercise uk e right conferred
by the ssid sub clanse in the interesis of the soverelgnty and integrity of Indis, the sepanty of the State, friendly
relations with foreign Ssates, public onder, decency or morality or in relation to cant2mat alf cotrt, defamation o
ingitement 10 s offonce

(31 Nothing in suls clawse () of the said clause shall ool the operation of sy existing liw in fo (i is L imposes.
or prevent the Sute (hom making any law imposing, In the interssts of the sovercignty and Integrity of India or
pubidic order, reasonable restrictions on the exercise of the right confermed by the said sub clause

(4} Natldng i sub clause (¢) of the kaid clause shall affoct the operation of any existing law in so fir es it impeses,
or prevent 1he Swte from making sy lw imposing, in the imerests of the suvercigaty and integrity of lndia or
puablic order or morality, reasenable restrictions on the exercise of'the right confemred by the said sub clse

{51 Nothing in sub clauses (d) and (¢} of the ssid cleuse shall affect the operation of sey existing law in g0 for os
it impses, or prevent the State from making any law imposing, reesonable restrictions on the exertize of any of
the rights conferrad by the said sub clauses aither in the interests of the geaeral public or for the protection of the
interests of any Scheditled Tribe

{6) Nodlng bn sub clause (g) of the said clute shall affece the opertion of any existing law in so fir as it impases,
ar prevent the $tete from making any bow impasing. in the interests of the general public, ressunible restrictions
an (he exerciss of e right confierred by the said sub clause, and, in particular, nothing in the said sub clawse shall
effect the operstion of any existing law in 5o for o5 it relates to, o provont the State from making any law relating
o,

{iy the profussional or technicnl guulifioations necessary for practicing eny profession or camying on any
oecupEton, frde ot busingss, of

£ii} the earrying on by the State, or by & corporation owned or controlled by the State, of any trade, business,
industry or service, whether to the exclusion, complete or partinl, of citirens or otherwlse.™

Article 2| provades the Protection of 1ife snd personal liberty s “No penson shitl? be deprivid of his life or persomsil
litverty except mccording to procedure established by law”

Therefors, all such muordars are agniret Artickes 19 and 21 of the Indian Constitution, which have consistzntly
been glven brosd interprotations in order to probect the Tves snd woy of life of Indian sitizens. Thevefare, all
coereive and siding behsviors an the part of the pespetraiors, thelr familics, communities. villzgess, or khap
Banchayats constitute vielations of Asticles 19 and 11 and are subject to punishinent under Seeticns 299 ant 00
of the TRC. The Saction 299 of the TPC reads- ** Culpable homicide — Whoever causes death by doing an act with
the intention of catsing death, or with the ntention of causing such bodily injury vs is likely o cause death, o
wiih the knowledge that he is |ikely by such act to cause death, commits the offence of culpebls homicide,
llustmtions

() A lmys sticks and turf aver a pit, with the Intention of thereby causing death, or with the: knowledge that denth
is Hkely 10 be therchy cuused. Z, believing the pround to be firm, treads on it foils im el i Rl AChas commitied
e-offEnce of cilpable homicids.
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(b} A knows Z 1o be behind a bush, B does not know it A, intending to cause, or knowing it o he fikely 1o cavse
7' 5 death. fsducos B to fire ot dbe bush. B fires and kills 7. Here B may be guilty of oo offenee; but A bhas

committed the olfsee of culpable hortcide.

{c} A, by shooting at & fowl with intent to kill and steal I, kills B, who is behind hmh;a.qntkwmng shat he

was there, Here, altsough & was doing wn unlnwfll act, be wus not qulty of culpable homacide, ax Ive it maos
intend 1o kill B or o cause death by daing an ace that he knew wis Likely to cause death, Explautioa 1.- A person
wive causes hodily injury to another who is laboring under & diserder, dissase or bodily infirmity, and thereby
accelerates the death of that other, shall he desmed to have caused his deack. Explanaiion 2.- Where death is caused
resatting 1o proper remedies und skilful wreatment the danth might have heen prevented. Explanation 3. The
cunarng of te death of a child in the mother's womb is not homicide, But it may omount to culpable homicide 1o
punge the death of a lving child, if any part of that child b been browght forth. though the child may not heve
breathed or been comipletely bam,™

While section 100 of the TPC reads “Except in the cases hereinafier excepted, culpable homicide is murder, if the
net by which the death is caused is done with the mtention of causing death, or

Socondly- 171t Is dors with the intention of causing such bodily injury us the offender knows 1o be likely to cause
the deazh of the person to whom the harm is caused, ar

Thledly- IT 1 15 domse with the intention of cavsing bodily mjury fo ey person and the badily injory irtended o be
nflicted is sufficient in the sedinary courss of natare th-canse degth, or

Funnthly,- [T the pesson committing the nct knows that 1t 15 so mmanently dangerons that it must, in ali probability,
ennse donth or suich bodily fafury i i Hkoly ta poude doath, and commits such aot withoos oy excuse for Becurring
the risk of caasimg death or such Djury as aforssald.

Hindus, Muslims, Chriszians, snd Zoroastrians each hove iheir own lows that govern moarrlsges. in accordaroe
withs their respective religions prectives, as tong s such ritunls enc in line with Tndinn public policy. The Special
Murrizpe Act of 1955 was ereated (o regulsie mariial unions between people who sant o mary cutside of thiss

nmerisge or aocial clnss,

That shews the establishment’s intent, which calls for the rural Indisp community and khap Papchayats to
acknawledpe the legalization of interfaith and ntor caste anions: In order fo schieve thair own poals, the Endien
people frequently disregnrd provisions that are in place 10 protest such mariages, The Scheduled Casies and
Scheduled Tribes (Preventbon of Atrocities) Act of 1989 which was passed by the Indian Parfiamend (o outlaw
discrimination against the scheduled castes and scheduled tribes in India, also prohibits honowr killings that arc
Justified by caste differances. While this comaing the legal discrimination agains marmiages betweoen people of
diffireent ralighons, i also viokales the e

This pants o painful picture of the actual ciroumstances faced by the smallost quasi-fudicinl hodies,
namseky the khap Panchaoyats, when they decide on issuss rélased 10 honos crimes while netisg In oppositon io e
low of the band. There are o number of offenses commitied againg both men and women who are members of
schediuled castes nped schiduled tribes, the mmjority of which are seausl i e el we inended w5 bo
eriminalized by the low. In keeping with the principles of this country’s founding fathers, the act secks 1w end
discrimination apainst the lower olasws.

Apart from the slorementioned provisions, thers ane slse human rights legislations, namely the Protection
of Human Rights { Amendment) Act, 2006, creates the bogal framework to protect the isdividuals residing within
Indiz from the various nets and mstances by virae of which the hesic necessities of G are not ke away from
the individuals residing In India. In aceordance with the legislation. the National Himan Rights Commigsion und
the State Human Rights Commission kave heen created for greater acoess and |ﬂl§'|¢mrlrtltlnu of hueraan rights
law i Indis. There are plenty of Human Rights Courts that have slso been esiablished for the better protechon
and auicker adjudication of the human rights of 1he vulnemble groops. [n many insances hl'_l.'rmmur killi ez A

o mngees where the couple is bumt alive ar has been subjected 1o scid atacks; and such irstances peeTugreeg
AL the human rights Jaw as lakd down by the Projeetion of Haman Rights { Amendment) Act/ep
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Mgt oaly ase mnny hosour killings againg marriage, but they are also seen as imgroper behavior after mauviage.
The Protection of Women from Domestic Violenoe Act of 2005 covers hoth these claimed Indecencies and the
affenses wsocinted with thenw [t guaraniees & woman's prosection againss her husband and his famiily in the evens
that the hurt her body, mind, or reputitien. When @ weman is discovened having adulierous relaticns with a man
ather than bicr hushamd, she froquently faces grocstme snd violent slpations that are covered by the requiremznts
af the pelevant law, “For the purposes of this Act, any act, omission or commission of comdiet of the respanden
shall vomstine domestic violence in case it

{a) Finrms o injures or endangers the health, eafory, life, limb or well-being, whether mentnl or physical, of the
spgrieved pereon or tands fo do so and includes causing physical abuse, sexun! phase, verbal and crmdtional sbuse
ared cconnmic abese; o

() harseses; harms, Injures or endsngers the aggrieved person with n view 16 cocrce her or any other person
reluted 1o her to mest any mlawEil demand for nny dowry ar vther property or velosble security, or

(c) has the effect of threatening the nggricved person or wy person related o her by any conduct mentioned in
chiwse (o) or eluuse (b1 or (d) othoraise infures or cauges honm, whether physical or mental, to the ngerieved
persomn. ™

The judiciary and the executrve have the power 1o take punitive sction against thoss who sRempt 1o
conceal or manipulate evidence in accordance with Section |3 of the Indian Evidence Act of 1872, This provision
iz opplicable for the entlre durasion of the crime that begles ar the beginning of the crime a1 the stlempt stoge, anel
carries on endlessly. In most cases of honowr killings, the fsmily or community or local community of the killing
miakees thie bost sl 1o congeal evidence thal could charge shest the perpetratars of the erime. Seetion |3 states
that “Whers the guestion is &s to existence of &ty right or custom, the following ficts are relevant: (a) Aoy
trunssctian By whick e right ar custam in quession was cresied, claimed modified. recognized, asscricd or
denied, or which wis hwonsistear with it existonce: (b)) Particulsr irstances in wdich the rght or qusiom wik
claimed, recognized, or exercised, or in which its exercise was disputed, ssserted, or departed from,™ This 18 alse
applicable to the illagal verdices passed by the khup Panchayues in violation of the law. Thas it s the damasric
legal framework for hopour killing in Tndis.

International Legal Framewerk for Honour Killing - The United Nations is canssantly working in orler
protect the human rights thioughout the world through its various Legisiations. Conventions und Trestics. Some
mportant provisions of these have boen diseussed n this resesrch paper, For instnce The Convention oq the
Elimination of all Forms of Discrimination against Women (CEDAW) is on international treaty adopred in 1979
by the United Notions Genem! Assembly. Described a3 an international bill of rights for woren, it was instinuted
on 3 September 1981 and bas boen ratified by 189 states. India is & signatory to the Undted Nations Convention
an the Eliminstion of oll Forms of Discrimination againg Waomen (CEDAW 1979} and has also raified the
comvention, Tha previalons of CENAW con he used to argue that the iradition and peactbes of punishing individuals
far kinformed ideas of dishonoring the fiumily, is essentially Institutionalized discrimination against individuzls
anil cresies a legally binding obtigation for Indin. as & State marty (o the convention, 1o inke all measures W énd
gl forms of the practice of honour killing and cnsure that all discrimination ageinst women in masers reloting fo
marriage and family relstions arc climinated, providing them with the egual right 1o enter o mardage and 1o
freely chonss ¢ spouse and to enter o marriage with their free and full coneent.

For instance, Article-2 of the sald treaty mandates that siates parties miifying the Convention deciare
intent to enshrine gender equalizy info their domestic legislation, repeal all discriminatory provisseis i theie lews,
and 2nact new provisions o guard agalnst discriminntion ngainst women, Sintes ratifying the Comontion must
also establish triburaks and pablic ingtitutions to guarames wemen eflaeiive protestion aysinst discrimination, il
ks steps 1o climinnte sll forms of discrimination practiced agaiast women by individuals, orgenizviions, und
enterrises. And the nricle-16 prokibits "discrimingtion against wornen in all maners relating 1o mamiage and
frmily refations.” In particular, it provides men and women with "the snme right to enter into martage, the sanme
right treely to choose & spouse,” “the sme rfights and responsinilities durlng mnrrikpe ond at i disselution,” "the
same rights and responsibilities & parents,” “the same tights 10 decide frocky and respansibly on the number and
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spacing of their children,” "the same persanal fights as hushand and wite, including the right o choose a family
name, & profession and oo occupation” “the same righta for bodl spouses in respoct of the ownership, aequisition,
munagement. adminisimtion, enjovment and disposition of property, whether (heo of chirge or foe @ voluable
consideration, Thus. the CEDAW prohibits discrimination against women protecting them a5 a class or calopory.

Apart from the CEDAW, there is the UDHR (“Universal Declamtion of Humem Rights™ of 1948,7 which
puts forth the philosophica] premise thet all indinddonbs zre bom equel end oo one i ahove or greater than another,
nnd this equality must be estnblished, maintnined and protected ot all given points in time, This declaration protects
class based and jpender based discriminnfion, and on thess grounds profects the rights of both woemen oo e
From appressors whie kill them in nitempt 10 preserve the honour of the family. Article 1 end 2 of the declamtion
wizte shat “all human beings ore bom fres and equal in dignity ond rights:" nod shat “everyooe is entitled to all the
rights and feeedoms set forth (a7 the declartion fmeepective of “sex™, Therefors & enumernsed in the declarstions
Arthcles 3 and 5, women pre entitled 1o enjoy the “right io life, liberty nod scourity of person™ nind alse the “right
Lix e [reg fram torture ot triel, mhuman snd er deprading freatment”, Crimee al honour siokate Ariicle 3 and 5
wihen the purpose of the perpetrasor is o inflict severs mental and phvsical paln on the women,

There i also the ICESCH of 19760 Intsmutiona] Convention an Beondmle, Sodlsl aml Culliim
Righas™)." Unsler Article 12 of the International Convention on Economzie, Socinl and Culiural Rights (ICESCR
| 976) Siale parties have o take all sleps 1o ensure the “right of evervone (o the anjoyment of the Righest attainable
ssundnrd of physical and mental bealth™, 8 ensured, Hanour killings invelve aspeets of mentnl, physécalnnd scxoal
violence a5 soclear from the aforementioned incidonts that have been repored. The executive badies of the noticns
gre mandated o protect these nights und thereby take strict action against thise who violabe these provisions m
furtheranee of honour erlmes. There an: other covenants which though are not Jegaily binding but corry persuasive
vahee in direetive principles 10 be followed by the states to prohibit benoyr Killings, An exomple of the same-is
the BPFA of 1995 Beijing Plasform far Action™)* which in pomgraph 232 smtes *“human rights of women
nclude their right to have control over and decide fresly and régponsibly on matters relating to their sexuality.
melnding sexund pnd reproductive bealth, Iree of coercion, discrimination and violence™ and ditecis the execusive
nuthonties to “wke urgent action o combat and sliminate violence ageinst women, which is 8 human rights
viotatinon resulting from hormiul troditionsl or customney proctices, cublunl prejudices snd exiremism.™

Conelusien - Honour erimes are o clear viclation of the Jocal laws of the country snd the intemationnd lnw which
Indin is obliged to uphald. The legnl framework is thereby in placs to ensire it adequate actiog shoubd be Tken
by the police forces to ensure thar there are an bonaor killings in the country. Theee provisions aeed to be enforces
repeatedly in geder 1o ensure that the frequency In their violation is minimized substantially, Two TN documents
thal deal directly with the offences of honour killings ane “Declaration on the Elimination of Vislence agning
Women™ of 1993 and the “Warking towards the Elimination of Crimes againsgt Wornen Commiticd in the Name
of Honowr™ of 2003. Is these documents it hae been satogorically stared that “Viokmee agninst women is a
mumifestation of historically naequal pawer relntions between men and women, which have bed o discrimination
over and discriminstion against wormsn by men and 1o the provertion af the full advancement of women, und dht
viokeiver against women s ane of the cracinl social mechenisms by which women are forced info s subordinate
pozition compared with men.” However, the law itself smd only partizliy i enforcemant are aot the izsne. The
bigger problem m hand is that commmunities Hving n the ancas where honour crinwes are more Ikely w oceur
actually suppori sach erimingl bebavioor. The [orce establiched to prevent hionor crimes has s sinple bizpest
hurdlle hers,

TUN Cenernl Assembly. Universal Declaration of Human Rights, 16 Degember 1948 217 A (1. avatlable at:

hitpawww.refworld org/docid Fac6b3 71 2e.himl

N Gepent] Assembly, Intemational Covenant on Econoede, Socidl and Cultural Rights. 16 December 1966,
nited Mutions, Treary Series, vol. 993, p. 3, available art hitp i, refworkd, org docid 3asbb36c0.hrml

Nationg, Beijing Decluration smd Platfiorm  of  Action, adopted o1 the Fourh

JonWomen, 27, October, 1995, avadlable o hitpiffwww refworldorg/docid 3 dde(4324. bt o
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Absrract = The lnw has been esceminl in bringing
phout sodlal mnsformation, A soclety 15 made up
of different people. Bath the law and socisty make
an effort to controd how  people boherve, Singe
maTTinge i% & comerstone of society, socisty's
imterzets are properhy presarved through presenving
1 ot marrizge insiidion. Erch retighon in India
Ies s own low povermmg marmmgs and ofher
fimily congemns because the issue of momisge falls
under the ambn nrpﬂml lews, Lomar pronss rl:r.]:qmd.
spproprintely whilst bearing in mind sociem] and
consthiutional [desks ae wé sop dhilting socistnl ks
patierns. There Ba't a law o Tindie: thet spesifically
sddresses  living together, In  addiion @
catablishing their sacesision and propény righs,
the Hindy Marrags Act of 1955 granis legitirnacy
wchildren Bom o of "wvoid® ond “voidoble®
marringes. The Indian judiciany e recently tken
the load in illuminsting the correct way for the
ndvancemment of society, In this: articls,  T've
atbempted to examime the izl 0 Indion Tow
regurding live-in relationships. Article 141 of the
lidian Constitution siofes that the Supreme: Coun's
rislings are 10 ba oheved snd respocted bocanss they
are reponded o8 the law, The jodiciory 4 expected
1o hove o consistent smnce by gocicty,

Key words - livesin relationships, Indian
Judicizry, Legobiy, Mmminge, Indion socisty and
Couples

. Imroduction -

Indian lww is mather restrictive when it
comes 1o Hive-in parmenhips: Live-in nelmionships
aré rather frowned upon in Indisn culture, despite
the fuct that they are nedther iHegal aor sinful. The
iden of o live-in relationship has given the man-
worenan relationship a new depth. perticularty in 2
goantry ke Indis whers marrings 18 considered as
the social onderpinning tor legalismd o fodn-
woimnn | bondIndin's sooial  dybamiics  beve
improved somacwhal with the passage of tine and

mejecicd] and aecn from e petrlarchal perspedive,
Althoush some Indlans have embraced i, n skznble
mijorsty still doesnt agree with it

Live-in relitionships oré subjost o i
variety of judpments: most seem sdvenced and
sOme mre cunscremtive, We must review eaplier
decizions made hy vorous Indian cours 1o dispel
gy confiasion on the maiter in Bght of these pacent
discordant {udgments, Beceuse of this, the goal of
this ekzny is 1o examine the legal repecsussions of
hive-in relationships in Indéa. It begins: by
eximining  the  memning cceptability, Al
problems ol bve-in relationslsips: 1 thien gocs on
list the advandnges for couples whe degide 1o Hve
togeihar, including o cloim to mainterance, fhe
right to inberit property, the lepitimacy granted o
children born from live-in relusionships, ete.

What is o livesin relotionship = Although it can be
comfusing to defing, a “live-in relstionship™ &= when
bwo ginglc people shers a e, Living topgether
fll-tme & more and more SEAMOD AENIRY
couples. It may be claimed, nonctheless, dat the
Incldence [s higher In metropolitan areas snd lier-1
rabioe.: pm'ti.-:ul.u.l.':l}" among  young  poople wath
sspirations for upwnard mobility, Betore dechding to
be mmmied, couples frequently stap  livein
relaiicnships S22 how well they gef shong It
enables thom to belter underatand oise another and
ke wise decisions nbowt imporia commiiments
Like mamuage.

Live-in relutionships enabic scparation without the
irvalvernent of the governmeant, which s crusial in
paattons fike Tndlin where divorce 15 sigmatized snd
frswned upon, On the other side, pre-mariial sex is
faboo in Indian culture. Living together prior fo
mocrizge 8 50 gonerally scen as  culmmally
inappropriate, uncthical, ond  gontracy o social
normis. Becouse of this, even i sone people have
opealy secepied the ided of lhne-in relationships, it
pevertholes: encoaniers ancinl rejection bamed un
corvontionsl belbefs.

Types of live-in relationships In India -
fundamental catepories can roushly class i 2
relationships. This division ino cascgorics i
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EaEier 1o determane 6 these graaps fall within the
wide defnition of the phrase "relafonship in the
ndore of marrizge." Three sitastions cast doubt on
the idea of o "relatignsblp In the nsure of
marciege” 10 contime . the annlogy. The st opiion
is the domestic cohubitation of wo  single
heteriacuun! individuale The sacomd i€ adubivrous
interracial parmerships:  Domestic  portoerships
between sume-sex couples are the last calogory. The
mast well-known, typienl, and accopted bpe of
live-in reladionship is ome o which too singls
heterosexual  apdividunls  consciowsly eonide.
Howewer,  the  secomd  and  thnl of e
rforementionet seenarios wre whare the majority of
public eningomnism and legni issucs orcur.

Prominent fsswes with Hve-ln relatonships -
Here e wagiows problems to consider when it
comes b lbve-bn felatlonships.  Specifleably,
identified ns follows:

5 [ Indian society prepared oo scocpt this
maw syl of relEtionship?

L What we the smmiflcutions of sccepliog o
rejeciing sich connections for the survivol and
groowth of society?

4 Should India sdopt mew lkogislation w
govern such rekatimaships”

o What ure the romifiestors for mamied
couples of legalizing such a relationsldp?

L Should exising regubations poveming
mpinnangs,  gusrdiznship,  succession,  and
inberimnes be inodified to sccorimodsts  sach
relaliniships?

o Howr fmportsnt 19 the Indian jodiciany in
{he formation of such relationships?

Live-in relationships snd Indian Judiciary - The
lodien judiciary hes proven the most confistant in
ncknowledging such links tines far. However, when
it comes o preserving women's. rights ne sueh
gituntions, - the - Indian judiciary is ready o bring
jostice 1o eociets mosl vulnerahle 1uﬂn‘1dhhll- in
the case of Sarma v. VE.V. Surma' the Supreme
Court estoblished the following rules to decide
whather ar not o relstionship s *in the nature of
parriage’, "My Indrs  Sarms, osn oomoricd
woman, lefl ber job &nd bepan s Mlive-in”
relatiomihip with Mr, VK.V, Sarma for a period as
long as B yeers, despite knowing that ha was
mosried, My, Sproa shandoned Ma. Sormm in o
sinte where ghe could not mulntsin hersell. Under
i of Women from Domestio Vietenoe

1L !Il. 1 M, ,ﬂﬂ'ﬂﬂf!ﬂ]ilﬁﬁ#ﬂtﬂ]
*I. i [CRL "-In.nlﬂ'il.‘a of 2042

Act, 2005, fsilure g minintain 8 woman invalvet) i
g “domestic relutonship” amounts o Sdomestic
vipdepce.” Two lower courts beld that Mr. VKV,
committed domestie violesee by nol maimsinmg
Ms. Sorma, and direcied Me Sarmo o poy o
meinteranice amonnt  of B LRI et mnth.
Thereafter, on eppeal, the High Coun of Knmuaimka
set aside the orders of the lower courts on ibe
ground that s Sarmi was awaic tha Mz, Sarma
wag married and thus her relntloaship with him
waould fall outside the profecied ambic  of
“relafionship in the nature of marmriage™ imder the
Protection of Women from Domestic Viokenoe Act,
2005 On flikor snpeal, the Supreme Court, while
affimiing the High Court’s order, cvemcd an
excepnon o the general sule. The Supreme Clour
clarified that n woman who beging to live with o
mon who b5 olready mamied fo someons clee,
wiithaut Enowing that he is morried, will-stll be
considersd to be ina “domestic refationship”™ umder
the Protection of Women from Domestic Violence
Aps, 2003 thuk, the man’s failore to maminin her
will wnoum @ “demestic viokenee” within s
menming ol fhe Act nid showill e r]igil:k‘.' o el
relicfs wich &8 mainfenonce ind compensation, Thiy
c&sc |8 Impoetant beeause [t estnblisbed for the first
time such an cxception and colls for begsinhive
actimn 10 protect women Hke Ms Samm whoss
copwibmtions in a jois bowsehold are  often
ovarbopked.”

The Supseme Cours ruled in Lata Singh v,
Siate of ULP. & Ane® (hat boteebeoxiaal majors wiss
aes nol marrisd s only b in live-n pelntsonships
Gurwinder Singh & Anr v Stoe of Pusjeh
And.Ors". The Supreme Count's most revent ruling
on the ides of & live-in relstionship is this one
Afier being donied protection by the Punjab ond
Haryuna High Court on the grounds that live-in
relationships are socially and momilly wrong., the
petitianer couple procesded o the Supreme Court
Mrue b their inter-caste commeetbon. tho petitiohers
Gurwinder Singh and Guber Kumars encountered
hoatility from their familics. the womsan's side of
the family had thrsatened and endangerad them, so
they moved 10 the Punjab and Harysna High Court
w nsk for proreetion: But the Cour twok =
tagkowerds appronch and refused o provide them
proiection, This infurinted the Couple, wha then

? {2006) 5 SCC 475
* Specinl Leave 0 Appeal (Crl)
40282021
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sought justce in the Supreme Courl.The petitiorer
had spoken with the police superiniendent, bat fhe
top court noted fhat the palice had moe takien pobe of
their comgelainl. The coort rulked ihal, despile. the
High Cour's onler, the Superintzndsnl of police
st wed quickly in accordanse with the law amd
provide the couple with the neccesary profection
bermuse they have beeny apprefiended end ore facing
threats. This is because the maner involves the
eouple’s fife end liberty, As a resuls, the petdtion
wis dismissed,
In Suncetn and Asother va, State Of U P And
(thers’, the Allahabed High Court recertly rejected
i wmt petition beought by o marmed woman aed e
lve-in parmer who  sought police  protection
becauso they believed ber bushand was harming
thedr abilicy. to live peacefully. The bench of Justice
Reon Agarwul fartber explained that the Court is
nat aguingt live in parmerilips but mther against
illicit relationsnips. “While dismissing o plea filed
by -an imscrfaith Bvesin coople sceking protection
against dlleged homssmene ot the honds of the
pobice, the Alluhabad High Coun recently observed
thal the views expressed by the Supreme Courl
pertaining 10 ‘hve-in’ relationships ‘camnot he
-.bmadrmd to  promote  such  relatonshkips,
Observing that traditionally, Low has been hiased
n ftawour of marringe, the Bench of Justice
Sageets Chandra and Justice Marendm Kuomar
Jobars aleo sressed upon the need to create
BWEleness in young minds reganding the emotional
und socictal pressurcs and F":E'I hassies which may
e erestisgd by moch relations.

The Suprome Court recently dismissed &
PIL secking frming of nomms for registration of
every live-in welationship . with the Cenlre - amt
termed [t 0 Share-bralned ™ fdea, A beach, hosdod
by Chief Justlee D %Y Chandrached, adked the
ot for petldoner, lawyer Mmmn Rasi if she
wanted 1o foster the security of these people or
winked them not 4o get into live-in: redotionships
The eoundel replied that tha petitiones wanted the
relationship 10 be registered t endencs their social
SECLTIY,

¥ IWRIT - Mo - 2708 af J0E3)
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Indinn Laws related to fve-in relationships
Despite the w renining vigoe on the validite of
theze kind of relaticiubips, cortadn priviloges bave
heen offered by evalusting and changing the rmules
io ensure both pasiies ore wnable e abuse soch
relationships, Yaricus picoes of legislaion are
discimacd belaw,

Artlele 21 of the Indian Constitution - Article 21
of the Indisn Constitution protects the fundamental
right w0 life and personal fiberty, and msny
Supreme Court decisions, such 83 8. Khushboo v,
Kannigmmal und Ane®, have held that the right 1o
lifis wnd personal liberty encompassee the shility for
cohabitation with ne imerference,

The Protection of Women from Domestic
Viebeace Act, 2005 = Section 20 of the Domestio
Viclence Act of 2005 defines & domiestic
relotonship a5 cne tut = "in the namre of
rarTEiEe” botwen two poople who share o hono.
A domestie relatdsnship is defined as an astocingion
between twio pecpl who live or huve lved together
in the same beme ol ony time and are linked by
consanguinity, muriage, or o selationship in the
pature: of mumiage, adoption, or who are fHends
pnd femily living mmgether a5 o fanily group,
Becpuse the couples Hve together for an extended
pariod of tme and contimnily réprésa themeelves
a8 husbond nnd wife. live-dn relationships hove the
halimarks of marriage. As & result, they are covered
ty the Domestic Vielence Act of 2005, and o
waman in & live-In relatbomslyip con seek protection
ad maimiemence nnder this Aot Ag o result this
Act logalines unions other than murrkage,

Protection of Women From Domestic Wiolence
[Ameadment) Act. I3 - The Domestic Wiolence
At of 2005 has bevn amended to add "relatisnship
in the nature of mmmiage” &5 pa of the defnition
of "domestio relotionship.” Lve=m relofsnships arc
includad, and women in these sitealions lave o
right 1o protection undes the Act.

Indian Penal Code 1860 - The Indian Pennl Code
catnblishes criminol fiability for erimes like rupe,
adultery, ond bigemy. which may akse apply in
gitansions when two people live topather.

The Code of Criminal Procedore, 1973 - 10 her
bushand refusgs so support her, Section 125 of the
Criminal Procedure Code suthorizes ker to sock
mnintemancs from him. 1fs woman 15 able to create
a marringe-bke relotionship with o s ;
eligible 1o gl maineance from 16

P 9910) 5 SCC A0,
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cour! ¢an sesunsd thai soeh & pelationship is &
mnartnge el the women 8 teparded o wife, The
princingl purpoges of bringing five-in rotatanships
undler Section 125, jurisdiction s o prolect women
from domestic vinlence and 1o maise the legl
threshold for partners in lve-in relotionships to that
of marrags.

The Supreme Couar bl on this precedest based
on  the recommendstiops: of the  Malimath
cunmmitbee, which was esiablished by the Home
Mimistry, Justice prexided over the commities In
2009, the Comminee proseited i conelasions,
PropoEmg that the definition ol
alimaey/maimienance under Secrion 125 be
ehanged 1o allowy woinen b get 5 As o resalt, in
the enea of Abhijit Bhikaseth Auti v, State’ of
Maharnshira and Anc’, the Supreme Court declared
that o woman does sot pesd to show marmags to
seek maintensnce under Section 125 of the Or.PC,
bplying that o womesn oo five=ln relationship s
cqually cmtiled o matnensecs,  This - ruling
exemplifies our judiciary's liberzl and progresave
appradich.

Legality of o live-in refationshipg - In [ndis. there
15 ni formal legislatbon or custom that gavens lve-
in parmerships Thus, the Supreme Court has
broadendd the concept of live-m couples and
eatablished guidelines for desling with such
relafionships - theoupgh decisions.. In the case of
Badri Prasad v. Dy. Director of Consolidation® the
Suprome  Court indtially  recognized  Hve-in
partnerslups a5 |ogsl Accondieg 1w the Courd, a
live-in relationship belween comsenbing adiults {3
permipsible weder Irbiun law if the prevequisites of
mastinge,  such as legnl age of murriags, consent,
md soupdness of mind, are met. There I no
regulation thit altows ar prohibits such linkges.

Leghtimacy wnd righis off children borm
from a live-in relstionship - Section |§ of the
Hindu Marrioge Act of 1955 ond Secton 26 of the
Special Marmriage Act of 1954 peoade legitimacy
for offspring bome fom vold snd vobdsble
marrioges. Such children bave no right to inkerit
anything oihor than their panmils’ property. Such
affipring lack coparcenary nghts in the Hindu
undivided family's propery 2nd hencs canpot ¢laim
fheir pareofs herifige aassis

S.PS Bulusebremanyam v, Suruttayan’
esinblished the lepality of children bom from live-
in parmarships. According o the Suprame Court, if
o mun and o woman live inthe some residence und
eohahil for an exiended perind ol dme. there s o

presumpiivn of mumisge under Section 114 of the
Indian Evidense Act. 1B72 As o rosuls their

offapring will ke recopnized as genuines 2nd able o
fdherit n picce of the fiseily asscis. In Bhicathe
Matha v, ¥ijeyn Rengsnmiun', the Supreme Conrt
grmed children bom from live-in relationships o
portion: of their parents” property. The Coirt held
thot children born in livé-in relasionships may nod
be considored itlogal i the melationship oy fong
crmigh,

I. Conclusion
According 1o all ndicators, the: congeps
ond legalization of & livesin relationship in
Indin hus  merely evalved over time, | alongixde
mumerous tulmgs by the Apex Court and the High
Courts nssuming sn  exmemsly  enacial  mole

Mamiage 15 reganded 45 & spinifual bood that 1% bath
reconnized and vabued b othe socisfal arens, The

cours have acied ns o check and balence in snclety
ns whole wliowing spouses to curry on Living
harmonkasty with ons eothar aa well s reccving
ibe mme dipnity Inthe wider soclety.presenily na
explictt  law  in  our mtion geyveming  live-in
parinerships. . Although mecogmized by the Jegal
systemm, 8 live-sin relotionghip © focks  cultural
ncceptunce and s stipmutived, Adequate lepislature
is raquired o protect such individopks” inderests and
rights. In general, even though there is noe explicit
gtatute in Indin governing live-in relationsheps, the
Indian Jegal sysiem hee pranted couples who are in
sich roletionships cerinm legal protections and
catithesmienis b rights dhrough vicioos judgments
and reles.
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Regarding acceptance of "
articles Addiabel

. salim khan 20 Feb
S “

L. 1 Y -

ai‘:‘ o lJDS ~

Respected sir,

| have sent my three Articles for publication in your
esteemed journal namely 1JDS,as following mentioned-
1. Sexual offences against the children in India- A
Deplorable condition

2. 21ist. Century and Rape Crimes in India

3. Right to Privacy and Indian Judiciary

Kindly do me a favour to send the acceptance of above
mentioned Articles. | shall be highly obliged to you.
With Regards

Salim Khan, Research Scholar
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